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Keferring again to the rule of practice in Virginia known as the 
"scintilla rule" — namely, that where there is any evidence tending 
to make out a supposed case, an instruction predicated thereon 
_, o . . .,, must be given if requested, if it correctly propound 
■o } a • the law, howsoever inadequate the evidence be to 
support a verdict (see Richmond P. & P. Go. v. 
Allen, 43 S. E. 356), and the editorial criticism thereof in 8 
Virginia Law Eegister, page 885 — the following illustration ex- 
emplifies how the rule may work in practice. Suppose, in an action 
for negligence, the plaintiff's evidence is plainly insufficient to 
make out his case, but, there being some slight evidence {"scin- 
tilla") of negligence, an instruction predicated thereon, and pro- 
pounding the law correctly, is asked for by the plaintiff. This the 
trial court refuses. Suppose now the jury finds for the defendant 
— a confessedly righteous verdict. The appellate court will re- 
verse for the (alleged) error in refusing plaintiff's instruction. 
But suppose the jury find for the plaintiff, and judgment be en- 
tered accordingly. The appellate court will reverse this also, be- 
cause of the insufficiency of the evidence. In short, whether the 
verdict be for the plaintiff or defendant, it will be reversed on ap- 
peal. There are but two alternatives for the jury — they must find 
for plaintiff or defendant — and the latter is clearly entitled to the 
verdict; but under the scintilla rule, though the jury do their duty 
and find for the defendant, the latter is penalized and denied his 
just rights because the trial court refused to assist the jury in 
finding an unrighteous and illegal verdict. W. M. L. 

In this connection, it is significant to note that counsel for the 
appellant company in the Allen case asked for the abandonment of 
the scintilla rule, although its perpetuation would seem to be de- 
sirable by defendants in trial courts, as tending to increase their 
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opportunities for obtaining a reversal above, in the event of an ad- 
verse verdict. Said Mr. Taylor: 

"Under the rule of practice in this State, the court says, whether there is any 
evidence to justify the giving of an instruction founded on it, the jury is the judge 
of the credibility of the witness and the weight to be given to the evidence, but 
the court at last has the right and it is its duly, where the evidence is plainly 
insufficient to sustain the verdict, to set it aside, and this is constantly done. 
This being so, does it not follow that when the court uses the language so often 
used, viz: 'any evidence tending to prove a fact is sufficient to justify the court 
in giving an instruction applicable to it,' it means any evidence sufficient in the 
opinion of the court to support a verdict if the jury should find a verdict thereon, 
and if the evidence is not of such a character, is it not then the province of the 
court to say that there is no evidence, legally speaking, on which to found an 
instruction. This seems to be the logic of the case, and, if so, is not the real test, 
by which the court should be guided in determining whether or not to give an 
instruction when the question arises whether there is any evidence to support it, 
whether a verdict founded thereon would be allowed to stand? If it would stand, 
the instruction should be given; if it would not stand, the instruction should not 
be given. If the evidence is so slight that the verdict would not be allowed to 
stand, why give the instruction and call the attention of the jury to evidfnce 
which the court has already determined is insufficient to found a verdict on ?'' 

We understand the position of the Supreme Court of Appeals, 
from its official utterances, to be that this rule has been the law of 
the state for a half century, and that the court does not feel at 
liberty to change it. We are self-assured that each of the members 
of the court appreciates fully the objections which have been raised 
to the rule. Their consistent adherence to it shows that a change 
in the practice is to be obtained only from the General Assembly, 
which can put the question beyond a doubt and beyond the power of 
any department of government, other than itself, to change it again. 



If we may advert here to another phase of the same subject, for 
which we have long been awaiting a sufficient text, we will state 
that our own opinion is in favor of a statutory change in the practice, 
... ,, „ permitting a motion to exclude the plaintiff's 

. ,, . evidence at the conclusion thereof for want of 

" sufficiency, or a motion for a non-suit at the close 
of plaintiff's evidence, or after the testimony is all in. We have 
seen this practice in operation in other jurisdictions, and it seems 
to work entire justice. It is seldom abused, the courts inclining 
almost uniformly to a hearing of the case by the jury if a material 
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question of fact is involved. It can not justly be pronounced 
autocratic, for it is nothing more than our courts do when they 
set aside a verdict as against or without law after a long argument 
upon the instructions or before the jury. Neither can it be said 
to abridge the right of trial by jury. This has often been decided. 
A full statement of the practice in the federal courts and those of 
the several states may be found in Abbott's Civil Trial Brief, pp. 
364, et seq., sub tit., "Taking the Case from the Jury." From this 
it appears that, roughly speaking, this practice in one form or 
another, is recognized in some ninety per cent, of the courts of this 
country. The Virginia rule formerly prevailed in West Virginia, 
but was repudiated by the Court of Appeals of that State in White 
v. Hoster Brewing Co., 41 S. E. ISO, 8 Virginia Law Eegistek, 
293, as "administering to litigiousness rather than to justice." 

We respectfully commend the subject to the attention of the 
Code Eevision Committee now in session. There is much to ad- 
mire in the conservatism of the courts and legislatures of Virginia ; 
but when this leads to bewilderment and confusion among her 
judges and lawyers as to which of two courses to take under certain 
conditions, with the knowledge that, as in the instance men- 
tioned by Professor Lile, supra, justice can not be done by the 
adoption of either, or a speedy judicial determination of the 
merits of the case made after full trial, there is at least a prima 
facie case — certainly more than a scintilla — for the modification 
or abandonment of the present practice and the installation of 
another which, both from theory and the experience of other courts 
throughout the land, will at once remove doubt and work justice. 



Who can tell us the exact nature of "the elementary grounds of 
jurisdiction of a court of equity" ? In Hull v. Watts, 95 Va. 10, 
it is held that the jurisdiction of equity to correct mutual mistakes, 
_. or mistakes of one party occasioned by the 

GroundVoYEquitable fraud or culpable ne g H g ence of the other > 
_.,... is elementary, and that therefore it is im- 

material that complainant has a complete 
and adequate remedy at law. Note that the demand of complain- 
ant was for a deficiency in the quantity of land sold by the acre. 
The court directed an issue out of chancery and this resulted in a 
verdict and decree in favor of complainant for $564.35. Says the 
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court: "Granting it to be true, as contended, that appellee had a 
complete and adequate remedy at law, it is equally sue that the 
existence of a remedy at law cannot deprive courts of equity of 
jurisdiction that comes within the scope of their elementary juris- 
diction." 

It would seem to be a safe conclusion from this deliverance, that 
wherever the elementary ground is recognized, the jurisdiction will 
attach. But in Buck v. Ward, 97 Va. 209, it is held that although 
fraud is an elementary ground of jurisdiction of courts of equity, 
the jurisdiction does not extend to all cases, and that if the right 
invaded be a legal one, and the remedy at law be full, adequate and 
complete, the concurrent jurisdiction of equity does not exist. 

The opinion quotes with approval the following from Story's 
Equity Pleading, sec. 473 : 

"It may be stated as a general rule, subject to few exceptions, 
that where the plaintiff can have as effectual remedy in a court of 
law as in a court of equity, and that remedy is direct, certain and 
adequate, a demurrer, which is in truth a demurrer to the juris- 
diction of the court, will hold." 

Hull v. Watts, supra, is not referred to in the opinion. Of 
course it was not overlooked, and it would seem, therefore, to fol- 
low logically that the court meant that the element of th right 
invaded being a legal one must also be injected into its ruling in 
that case, and the deliverance qualified accordingly. One may 
have his action for damages as well for a mistake as for a fraud, 
and the same rule should apply to both cases or neither. 

The court, in Buck v. Ward, makes the following quotation from 
Pomeroy, Equity Jurisprudence, section 914, vol. 2 : 

"The true doctrine is that where the estate or interest is equi- 
table, the jurisdiction will exist and will always be exercised; 
where the estate, interest, or right is legal, and the remedies are 
equitable, the jurisdiction always exists, but will not always be 
exercised; where the right is legal, arid the remedy is pecuniary 
and legal, the jurisdiction is concurrent and only exists where the 
remedy at law is inadequate." 

This is perhaps as good an answer to our question as can be 
given, though upon the point of the existence of a jurisdiction 
which exists but will not be exercised, it is far from being complete 
or satisfactory to him who seeks the highways of equity practice 
and pleading. 



